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THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, ASSAM. 

 

 
                G.R. CASE NO. 975 of 2016      

      (U/S- 457/380 IPC) 

 

  
 

   STATE  
  

    -VS- 
 

SAJAL  DEY 
 

           Resident of  Village- Debpuri 
     PS-Khairabari 
     Dist. Udalguri, Assam. 

 
       ---------Accused person. 
 

 

 
Present:  Shri Gitali Rabha, A.J.S. 
 

 

Advocate for the Prosecution : Mr. A. Basumatary 
 

Advocate for the Defence  : Mr. M. P. Rabha. 

 
 

Evidence recorded on   :         03-02-17, 10-03.-17 and  

      08-05-2017 

Argument heard on   :         01-08-2017  

Judgment delivered on     :         11-08-2017. 
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J U D G M E N T 
 

1.  The prosecution case, in brief, is that the informant Sri Nirmal Barman lodged an 

FIR on 21-09-2016 reporting that on 17-09-2016 at about 8-30 PM, the accused 

person entered inside his house and tried to commit theft. Hence, this case. 

 

2. After receiving the aforesaid ejahar, the Officer-in-Charge of Khairabari police 

station  registered a PS case vide Khairabari PS case no. 49 of 2016 u/S 457/380 

I.P.C. The I/O investigated the case, drew the sketch map of the place of 

occurrence, recorded the statement of witnesses, prepared seizure list   and after 

completing the investigation, the Investigating Officer Rudreswar Deka had 

submitted the charge sheet against the accused  u/S 457/380 IPC vide CS No. 23 

of 2017 dated 30-09-2016. 

 

3. On the basis of the charge sheet, cognizance of offence was taken under Section 

190 (1)(b) of the CrPC. Necessary processes were issued for causing 

appearance of the accused person before the Court. Accordingly the accused 

appeared. Then the copies of relevant documents were furnished to the accused. 

Considering the relevant documents of case record, charge u/S 457/380 IPC was 

framed against the accused. Then the ingredients of charge u/S 457/380 IPC was 

read over and explained to the accused to which the accused pleaded not guilty 

and claimed to be tried. 

 

4. During trial the prosecution had examined as many as seven(7) PWs including 

the informant. The Investigating Officer was also examined to bring home the 

case. The accused was examined u/S 313 Cr.P.C. wherein the accused had denied 

the prosecution case totally. No witness been examined by the defence. 

Argument had been heard from both sides.  

 
5. I have considered the evidence on record, the statement under Section 313 Cr PC 

and the arguments advanced. For the purpose of clarity, the following points for 

determination is hereby framed:  
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6.    POINTS FOR DETERMINATION OF THE CASE : 

 

(I) W

Whether on 17th day of September, 2016 the accused had trespassed 

inside the house of one Mahesh Baruah of village Debaguri under 

Khairbari PS with an intention to commit theft and thereby committed the 

offence punishable u/S 457 I.P.C.? 

 

(II)  

Whether the accused person on the same day, time and place had 

committed theft by dishonestly taking away the articles from the house of 

Mahesh Baruah by cutting the wall and thereby committed the offence 

punishable u/S 380 I.P.C.?  

 

6. DISCUSSION, DECISION AND REASONS FOR THE DECESION: The 

prosecution has examined seven (7) witnesses.  

 

PW 1 Sri Nirmal Barman (informant) 

PW 2  Sri Jitendra Bhadra 

PW 3 Sri Amal Sen 

PW 4 Sri Mahesh Baruah 

PW 5 Sri Rajib Sen 

PW 6 Smt. Biraja Biswas and 

PW 7 SI Rudreswar Deka. 

 
7.  PW 1 Sri Nirmal Barman (informant) had stated in his deposition that on the day 

of occurrence in absent of his son-inlaw, the one theft had  cut the thatch wall of 

the house and trespassed inside the house and removed the big utensils. He 

further testified that when his sister Biraja(PW-6) saw the accused taking away 

the utensils, she immediately raised hue and cry and hearing her cries, the 

villagers came  out. He further testified that the accused fled away from the spot 

leaving his bicycle. PW 1 further stated that he arrived at the place of occurrence 
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after half an hour, he saw the articles were thrown in the compound. He reported 

the matter to police and police had seized the bicycle.  

 

8. During cross examination PW 1 had stated that at the time of occurrence he was 

not present. He had arrived at the spot at about 8-30 PM.  

 

9.  PW 2 Sri Jitendra Bhadra had stated that on the day of occurrence Biraja Biswas 

heard some  sound from the house of Mahesh Baruah, when she knows that 

Makesh (PW-1), is not at home. He further stated that PW-5, went near the 

house of Mahesh Baruah and saw one  person had cut the thatch wall and 

removed the big utensils from the house of PW-1. He further stated that when 

PW-5 raised the halla, he heard her shouts and came to place of occurrence.  

 
10. During cross-examination PW 2 had stated that the accused was not able to take 

the utensils. 

11. PW 3 had stated that on the day of occurrence on the day of occurrence when 

there was a hulla from the house of Biraja, his younger brother Nirmal Sen had 

gone to the spot and saw that someone had entered inside the house of Mahesh 

Baruah by cutting thatch wall and tried to commit theft. They found a bicycle was 

parked at a little distance away and his brother identified that the cycles belongs 

to him(PW3). He stated that the misdeed was committed by the accused Sajal, as 

he is the one , who had borrowed the cycle for that day from him.  

 

12. PW 4 Sri Mahesh Baruah had stated that at the time of occurrence, he was at 

Guwahati and he came to know about the occurrence from one Sanjib Barman 

over phone. So he came on the next day and found the utensils  were lying 

outside. During cross-examination PW 4 stated that his father-in-law had filed 

this case.  

13. PW 5 Sri Rajib Sen had stated that he heard hulla and went out and saw the 

utensils were taken out. He testified that the theft had left the cycle behind . 
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14. In the cross-examination PW 5 had stated that he had not seen who had 

committed the theft. He stated that he had come after hearing the hulla.  

 

15. PW 6 Sri Biraja Biswas had stated in her deposition that on the day of occurrence 

at about 8-00 PM her five years old son wanted to go to latrine. She further 

stated that when she took him out and she found that some sounds are coming 

from the vacant house of Nirmal. She testified that she took a torch light and 

tried to see what was the matter, and to her utter surprise, she found the back 

door of the house was opened and the front door was locked. She further 

testified that when she put the torch light inside the house, she saw one person 

was inside the room and she immediately raised hulla. She averred that hearing 

her cries, the neighbors came to the spot. During cross-examination PW 6 had 

stated that she had not seen the face of the thief. She further stated that the 

thief  had removed the utensils from the house of Mahesh Baruah but he could 

not take it away.  

16. PW 7 SI  Dudreswar Deka had stated that  he had investigated the case, visited 

the place of occurrence, drew the sketch map and recorded the statement of the 

witnesses. He had prepared the seizure list  and after completion of investigation 

he had submitted the charge-sheet. He exhibited the Ext. 2 and 3 as sketch map 

and Ext. 5 as charge-sheet. 

17. Considered the argument and evidence of both side. The prosecution has 

examined total 7 (seven) witnesses, out of these 7 (seven) witnesses PW1 Nirmal 

Barman, PW3 Amal Sen and PW4 Mahesh Baruah are hearsay witnesses. These 

three witnesses had stated in their cross examination that they did not come to 

the spot immediately after the incident and they do not have any personal 

knowledge about the commission of theft.  

 
18. The vital witness of this case is Biroja Biswas(PW-6) , who was the first one to 

know about the commission of theft. She had testified that she saw a thief inside 

the house of Nirmal Barman (PW1) and when she raised hulla than other 

neighbors came to the place of occurrence.  
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19. Now let me analysis the evidence of PW6. She  had deposed that she heard some 

sounds from the house of PW1 Nirmal’s house, so, she took a torch light and 

tried to see what is it. She further testified that she saw the back door of the 

house was opened and when she went inside she found the front door was 

locked. So, she again returned back and came out from the back door. She 

further deposed that when she put the torch light around the room, she saw one 

person was inside the room, thereafter she immediately raised hulla and ran out 

from the room. During cross examination she stated that she had not seen the 

face of the thief who was hiding inside the room.  

 

 
20. The other witnesses PW2 Jitendra Bhadra and PW3 Amal Sen had corroborated 

with PW6 Biroja Biswas and stated that they had heard hulla raised by PW6 

Biroja Biswas, and hearing her “hulla” they came to the place of occurrence and 

there they saw the back side of the house of Nirmal Barman (PW1), the thatch 

wall was cut and all the utensils were lying outside. They further stated that 

when they went around to look for the thief then they found a bicycle was parked 

at a little distance. The witnesses PW 2, PW 3, PW 5 and PW 6 had suspected 

that the thief has come with bicycle, and on, raising alarm by PW6, the thief had 

left the cycle behind. The IO (PW7) of this case  had stated that during 

investigation he had come to know that the bicycle belongs to Amal Sen (PW3). 

On examination, PW3 had stated that this bicycle was borrowed by accused Sajal 

Dey, the day before the incident and the bicycle was not returned by him. Thus, 

from these circumstances that the bicycle was borrowed by accused Sajal Dey on 

the previous day of the occurrence and the accused did not return the cycle to 

Amal Sen (PW3), and the cycle was found at the place of occurrence, so the 

prosecution witnesses assumed that the accused had come to commit the theft 

at the house of the informant.  

 

21. Law demands substantial evidence against the accused, to prove the charge. In 

this case none of the witnesses had seen the accused Sajal Dey at the place of 

occurrence. PW6 Biroja Biswas who is the eye witness of the commission of theft 
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had testified in cross examination that she had not seen the person who had 

committed the theft. Thus, on the mere presumption of the witnesses PW1, PW2, 

PW3, PW4, PW5 and PW6 that since the accused Sajal Dey had borrowed the 

bicycle from PW3 Amal Sen on the previous day of the incident and that the 

accused had not returned the bicycle and it was found near the place of 

occurrence, does not prove that the accused had committed the theft. Thus, in 

view of the above discussion, I am of opinion that the prosecution had failed to 

prove the charge u/S 379 IPC against the accused with substantial evidence. 

Hence, the accused Sajal Dey stands acquitted from the charge u/S 457/380 IPC.   

  

O  R  D  E  R 

 

As the prosecution has failed to prove the charge u/S 457 and 380 IPC against 

the accused, so the accused stands acquitted and set at liberty forthwith. The 

bail bond shall remain in force for the next six(6) months u/S 437(A) Cr. PC.  

 
 

The judgment is given under my hand and seal of this court on this 11th day of 

July, 2017. 

 

               

 

 Dictated and corrected by me:          (Shri G. Rabha) 
              Chief Judicial Magistrate 
                       Udalguri, Assam.  

    (Shri G. Rabha)     
Chief Judicial Magistrate.   
     Udalguri, Assam.  
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APPENDIX 

 
A. Prosecution witnesses : PW 1 Sri Nirmal Barman (informant) 

    PW 2  Sri Jitendra Bhadra 

    PW 3 Sri Amal Sen 

    PW 4 Sri Mahesh Baruah 

    PW 5 Sri Rajib Sen 

    PW 6 Smt. Biraja Biswas and 

     PW 7 SI Rudreswar Deka.    

       

B. Defence witness  : Nil. 
 
C. Documents exhibited : Ext. 1 – Ejahar 
      Ext. 2 – Sketch Map 
      Ext. 3 – Charge-sheet.  
 
             
   
      

  Chief Judicial Magistrate 
         Udalguri, Assam.  
 
 

   
 
 
 

            

  


